PET CUSTODY: PROPERTY OR BEST INTEREST ANALYSIS?
Resources

For a good overview of the law on pet custody, see Brett R. Turner, EQUITABLE DISTRIBUTION OF
PROPERTY, & 6.109 (4™ Ed. Westlaw). Turner notes that, while most states still consider pets to be personal
property, some states have moved to a best interest approach to determine pet custody. See, e.g., ALASKA
STAT. 25.24.160(a)(5) (court in divorce may provide “for the ownership or joint ownership of the animal,
taking into consideration the well-being of the animal”). He also discusses that courts’ biggest concern
appears to be that deciding pet custody on a best interest, rather than property basis, will lead to ongoing
enforcement, monitoring, and modification similar to child custody. For example, a Florida court stated:
“Our courts are overwhelmed with the supervision of custody, visitation, and support matters related to the
protection of our children. We cannot undertake the same responsibility as to animals.” Bennett v. Bennett,
655 So.2d 109, 110 (Fla. Dist. Ct. App. 1995). However, a court may take into consideration the parties’
sentimental attachment to an animal. Harby v. Harby, 331 So. 3d 814 (Fla. 2d. Dist. Ct. 2021) (affirming
award of dogs to husband who cared for them and with whom the children lived more of the time). And
some courts will award custody based on the animal’s welfare and the litigants” emotional attachment but
will not provide for visitation. The Vermont Supreme Court held that pets are property but that courts may
also consider the welfare of the animal and the parties’ emotional attachment to the animal in making the
determination. Hament v. Baker, 97 A. 3d 461 (Vt. 2014) (even though court may consider the welfare of
the pet in determining ownership, “the court had [no] authority to impose an enforceable visitation order
for the dog”); see also LaRiviere v. Shea, 307 A. 3d 238, 245 (Vt. 2023).
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